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 (b)Breach of the duty of care causing death  . The defendant's conduct must have gone below the 
 standard of care expected of a reasonable and sober person in the same profession. At this point the D 
 breaches that duty. 
 Who were the D’s compared to in the following cases? 
 Andrews v DPP 1937  The appellant drove a van above the speed limit and overtook another car. As he did 
 so he struck a pedestrian and killed him. Compared to another van driver 
 R v Litchfield 1998  compared to another sailor 
 R v Adomako 1994  compared to an anaesthetist 

 Normal rules of causation apply (factual and legal) and Intervening acts 

 (c) Gross negligence which the jury consider justifies criminal conviction 
 R v Bateman  D was a doctor who attended a woman for the birth of her child at her home. During 
 childbirth, part of the woman’s uterus came away. D did not send V to hospital for 5 days, and she later 
 died. D’s convictions were quashed on the basis that he had carried out the normal procedures that any 
 competent doctor would have done. He had not been grossly negligent. he carried out normal procedure 
 other doctors carried out at the timers that was the procedure they were taught so 
 not negligent. Lord Hewart said that the facts In the opinion of the jury, the negligence of the accused 
 went beyond a mere matter of compensation between subjects and showed such disregard for the life and 
 safety of others as to amount to a crime against the state and conduct deserving of punishment 
 R v Adomako 1994  the HoL approved of this test and stressed that It was a matter for the jury. the jury has 
 to decide whether having regard to the risk of death Involved, the conduct of the D was so bad In all the 
 circumstances as to amount. In their judgement, to a criminal act or omission. has to be a risk of death 
 Involved. not risk of ham. 

 In considering this issue there must be a risk of death. Lord MacKay in R v Adomako approved R v 
 Stone and Dobinson  and R v Bateman 

 R v Misra & Srivastava (2004). The Ds challenged their conviction as they said it breached which 
 Article of ECHR?  V had an operation on his knee. The 2 defendants were senior house doctors who were 
 responsible for the post - operative care of the V. they failed to iden tify and treat V for an infection which 
 occurred after the operation. V died from the infection. The defendants were convicted and appealed 
 on the basis that the elements of gross negligence manslaughter were uncertain and so breached Article 7 
 of the European Convention on Human Rights. This says that 
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 manslaughter the jury decides whether the conduct is capable of bein g criminal. They may lead to 
 different decisions in very similar circumstances. It would make the law fairer if the judge made the 
 decision as to whether the D conduct was capable of amounting to gross negligence manslaughter - 
 Include It under the MR (just a general point. can Include It at the end of your essay) 

 c)  Civil test for negligence  It appears that the tests for negligence in civil law apply to criminal law. 
 This is clear from the R v Stone and Dobinson when the Ds when the D were guilty of gross 
 negligence manslaughter where they had given very limited care to Stone’s adult sister and failed to 
 obtain medical help. It is probable that such a situation would not give rise to liability in civil 
 negligence. So, if the civil tests for negligence apply in criminal cases, could this mean that a D in 
 the same situation would not now be found guilty of gross negligence manslaughter? -Include  It 
 under the AR of the duty of care 

 d)  Risk of death  used to be a criticism that it was unclear whether risk had to be of death or whether 
 risk of serious injury was sufficient to prove gross negligence manslaughter -r v misra 

 Complete the table setting out briefly the proposals for reform 

 Law Commission 1996  Proposed that instead of gross negligence 
 manslaughter there should be 2 categories of 
 killing involving negligence. The proposed offences 
 were ‘reckless killing’ and ‘killing by gross 
 carelessness’. Although the 
 government issued a paper on reform in 2000, no 
 other action was taken on the LC proposals. 
 However, the government did later ask the LC to 
 review the whole of law of homicide 

 Law Commission 2006  LC didn’t continue its previous recommendation of 
 having 2 categories of killing where there had been 
 negligence. Instead, it recommended that there 
 should only be gross negligence manslaughter 
 which would be committed where e.g., a person by 
 their conduct cause the death of another, a risk that 
 their conduct 
 will cause death would be obvious to a reasonable 
 person in their position, they can appreciate that 
 the risk 
 at the material time and, their conduct falls far 
 below what can reasonably be expected of them in 
 the circumstances. It makes it clear that the risk 
 must be to cause death. a risk of serious injury is 
 not sufficient. Prosecution would have to prove that 
 the D could appreciate the risk at the time. This 
 would prevent those with mental disabilities or 
 younger defendants being convicted where they 
 were not capable of appreciating the risk. This 
 wasn’t implemented. 

 For more help, please visit  www.exampaperspractice.co.uk 

http://www.exampaperspractice.co.uk/

