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Introduction 

Our examiners’ reports are produced to offer constructive feedback on candidates’ performance in the 

examinations. They provide useful guidance for future candidates. 

The reports will include a general commentary on candidates’ performance, identify technical aspects 

examined in the questions and highlight good performance and where performance could be improved. 

A selection of candidate answers is also provided. The reports will also explain aspects which caused 

difficulty and why the difficulties arose, whether through a lack of knowledge, poor examination 

technique, or any other identifiable and explainable reason. 

Where overall performance on a question/question part was considered good, with no particular areas to 

highlight, these questions have not been included in the report. 

A full copy of the question paper and the mark scheme can be downloaded from OCR. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Would you prefer a Word version? 

Did you know that you can save this PDF as a Word file using Acrobat Professional? 

Simply click on File > Export to and select Microsoft Word 

(If you have opened this PDF in your browser you will need to save it first. Simply right click anywhere on 
the page and select Save as . . . to save the PDF. Then open the PDF in Acrobat Professional.) 

If you do not have access to Acrobat Professional there are a number of free applications available that 
will also convert PDF to Word (search for PDF to Word converter). 
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Paper 3 series overview 

Candidates generally appeared to be more successfully prepared for this paper than in the previous 

year. Both parts of the paper attracted significant numbers of candidate responses and all questions 

produced a range of answers. The overall standard of response was higher than last year. 

There was clear evidence that candidates put most of their energies into learning the main articles of the 

Convention and these responses are showing an increasing awareness and sophistication over those of 

previous years. The level of citation and general understanding of the scope of protection available have 

improved this year as has the understanding of how the articles may be legitimately restricted. 

There is some evidence that some candidates rely too heavily on solely learning the articles and do not 

put sufficient time into the extra, but related topics, such as police powers, the laws of obscenity and 

defamation as these were slightly less detailed than the other questions. Nevertheless, there were some 

excellent answers to these questions, where it was clear that candidates had learned these topics in 

depth. 

A significant minority of candidates appeared not to be ready to discuss the contents of the Human 

Rights Act 1998 in any detail and this was surprising, given the centrality of the Act to understanding 

human rights protection in the legal system of England and Wales. 

The more successful answers understood that human rights questions are often a case of evaluating a 

balance of legal rights and then reaching a decision about the most likely outcome. This is a really 

important realisation and a skill that could be rehearsed before sitting the paper. 

Candidates who did well on this paper 

generally: 

Candidates who did less well on this paper 

generally:  

• engaged with the command of the instruction 
within the question and made a genuine 
attempt to address the focus of the question 

• set out in detail the key terms and meanings of 
key concepts within each question 

• underpinned their explanations with good, 
detailed reference to appropriate cases and 
statutes 

• produced balanced arguments which 
evaluated both sides of the debate before 
reaching any conclusions 

• made appropriate reference to a range of 
human rights judicial tools in the interpretation 
of issues, such as the margin or appreciation 
and proportionality.  

• wrote prepared answers which did not address 
the specific instruction or command in the 
question 

• did not include definitions of the key terms and 
the main rights within the questions 

• tended not to bring in supporting case law 
when explaining the scope of individual rights 

• often recycled material from other questions or 
other papers which was not directly relevant to 
the specific question 

• tended to present one-sided arguments and/or 
make snap judgements on the outcome of a 
particular scenario style question, rather than 
presenting a balanced argument 

• confused the HRA 1998 with the ECHR. 
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Section A overview 

This section on the nature of law produced some excellent and well detailed answers. Centres and 

candidates are clearly well rehearsed in preparing these questions. The rule of law question attracted far 

fewer responses than the question on morality in a multicultural context. Candidates who performed less 

well tended to have pre-prepared answers which were not adapted to the specific context and 

requirement of the question. A significant number of candidates did not understand the technical 

meaning of the term the ‘rule of law’ and produced some very general responses about the importance 

of law, which did not attract many marks. 

 

Question 1 

This was the lesser chosen of the two questions on Section A. It required an understanding and 

explanation of the technical term the ‘rule of law’ and its significance in the legal system. 

More successful responses recognised that the rule consists of several legal principles, most of which 

had been set out by Dicey. These scripts set out the principles, such as equality before the law and 

absence of arbitrary power and evaluated how important they are within the system. 

The question allowed for a diversity of approaches but the more successful responses all tended to 

illustrate the operation of the principles by reference to established cases and many used more recent 

cases such as Miller v Prime Minister to show the continuing significance of the rule of law in today’s 

constitutional settlement. 

The more successful responses also discussed the development and evaluation of Dicey’s approach by 

other constitutional lawyers. More successful responses also showed how there were some systemic 

issues which they illustrated by bringing in examples from different subject areas from the syllabus. This 

was one topic where such an approach worked very well, when done appropriately. 

Less successful responses tended not to define the term rule of law at all but to discuss it in general 

terms of equality and fairness or they simply recycled material about law and justice. Whatever merit 

there was in this approach was very limited indeed. 

Others tended to discuss the rule of law simply in terms of law and order and punishment which was a 

misunderstanding of what the term means. 
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Question 2 

The majority of candidates had prepared this topic in some detail and so were able to produce a good 

attempt at this question. 

More successful responses started by explaining the meaning of a multicultural society and how this 

creates challenges for the law. They tended to select a range of issues where this tension was clear to 

see and then to present the legal solutions to such situations. Euthanasia, drug use, abortion, rape within 

marriage, and the development of homosexual rights were all fertile grounds for evaluation in this regard. 

Many candidates used familiar situations such as the issue of limitations on consent as set out in Brown 

and Wilson or the moral challenges faced in cases like Re A or Evans v UK to develop their arguments. 

A large majority of candidates brought in legal theorists to show how the arguments have developed 

over time. 

The most successful responses were able to use both theorists and relevant cases to construct their 

essays. The most important part of this was to maintain a clear sight on the context of multiculturalism. 

Pre-rehearsed essays which did not adapt to the focus of the question did not score as highly as 

responsive and balanced essays. 
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Section B overview 

This section on human rights law requires candidates to set out their knowledge of a particular area of 

human rights law and to apply it to specific scenario style questions. 

Candidates are required to set out the law relating to the available human rights protection and to show 

the boundaries and limitations of such protection. They are then to apply this knowledge to the scenarios 

in question and reach a conclusion as to whether there has been a violation. There is a requirement to 

explore both sides of the argument and to produce a balanced answer. 

The essay question requires an evaluation of some aspect of human rights protection. In this case the 

Human Rights Act 1998. It requires a balanced approach to the two sides of the argument. 

Question 3 

This question on deprivation of liberty was a very popular option on the paper. It attracted a broad range 

of different answers and approaches, but generally candidates were able to score well by following the 

approach below. 

More successful responses tended to begin with a detailed account of the meaning of deprivation of 

liberty, often discussing where the boundary between deprivation and restriction lies. These answers 

tended to use a range of cases to define the meaning of deprivation and understood that there is some 

variation within the cases themselves. 
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More successful responses were discriminating in their use of Article 5 (1) and were able to identify 

which of the subsections were relevant, rather than simply reciting each subsection. For example, in 

relation to Amari’s case, that s5 (1) (f), and associated cases, was the appropriate area to discuss. A 

large number of candidates correctly referenced the case of Saadi v UK in support of this part of the 

question. 

In application, more successful responses considered the principles of proportionality and balance when 

deciding whether there had been a violation. They considered a range of factors and looked at both 

sides of the argument. Less successful responses tended to reach their conclusion based on a single 

factor. Less successful responses tended to throw all areas of 5 (1) into the discussion without 

explaining which were most likely to be relevant in the three scenarios. 

A significant number of candidates merged the different sections of Article 5 (1) together. They regarded 

asylum seekers as being covered by the same rules as the criminal law and used the language of 

punishment and imprisonment in relation to Amari. It is a really important part of answering a question on 

Article 5 that candidates identify the specific limitation or the statutory provision which allows for the 

deprivation. 

In relation to Ben a large number of candidates did identify that his situation would be covered by statute 

– The Terrorism Prevention and Investigation Measures Act 2011 and were able to use appropriate case 

law, such as JJ v Secretary of State, to assess whether Ben had in fact been deprived of his liberty. 

In relation to Casey, many candidates seemed to equate being in prison with a presumption that human 

rights no longer applied. More successful responses identified Stafford v UK and Vintner and Others v 

UK as useful cases and also were able to explain the principle that review of detention is an essential 

aspect of a legal deprivation of liberty. 
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Question 4 

The main focus of this question related to the use of arrest powers and the behaviour of police during the 

interview. This was a very specific focus which some candidates did not pick up on. A significant number 

of responses included long and detailed explanations of the powers of stop and search, which was 

beyond the scope of the question and therefore did not gain marks. It is really important to stress that 

candidates read the command of the question carefully to fully focus their efforts on the area under 

assessment. 

One common misconception was that it is acceptable to arrest a person merely on the basis of their 

previous convictions, rather than any particular behaviour. 

Strong responses identified the relevant sections of the Police and Criminal Evidence Act 1984 – s24, 

s28, s56, s58, s78 and were able to explain their content and how they applied in relation to Nina. 

Many responses tended to identify the basic issues in the question, such as the lack of a reason for the 

arrest but had no or minimal supporting citation to back up their arguments. These answers did attract 

some marks but it was much more limited than if it had been linked to appropriate citation. 

More successful responses identified cases such as R v Samuel and Murray v UK to add depth to their 

application. 

Less successful responses tended to accept at face value that the arrest must have been lawful and that 

there must have been reasonable suspicion to arrest. 

One important skill on the human rights option is the ability to test an assertion by reference to the law 

and to be sceptical of the version of the facts as presented by a particular public official within the 

context of a scenario question. 

  



 A Level Law - H418/03 - Summer 2023 Examiners’ report 

 10 © OCR 2023 

Question 5* 

The main essay on the human rights aspect of the paper produced a very broad range of answers but 

with many candidates simply recycling information about the articles of the convention without a specific 

focus. 

A significant minority of candidates mistook the HRA 1998 for the ECHR and tended to base their 

argument around the idea that this represented an ‘external or foreign’ source of law. 

Some responses went even further down this path, conflating the ECtHR with the EU and then 

rehearsed arguments reminiscent of the Brexit debate which gained no marks at all. 

Other responses tended to focus on the Article rights alone and to develop an argument about the 

relative benefits of these being brought into UK law. While there might be some merit in this approach it 

was much too generic to attract high marks as it was not the main focus of the essay. 

The least successful candidates simply recited everything they knew about the articles within the ECHR. 

More successful responses tended to bring discuss the aims and contents of the Human Rights Act 

itself. These answers brought in information about s2, s3 and s4 of the Human Rights Act and the effect 

that these sections had had on the relationship between judges and parliament. They gave case 

examples to show how judges had used their new powers of interpretation in a sparing and careful way 

so as to minimise any friction. 

They also discussed the proposals to bring in a new British Bill of Rights and what the arguments were 

both in favour and against such a proposal. 

More successful responses recognised that abolishing the Human Rights Act could upset the 

constitutional arrangements in Northern Ireland, Scotland and Wales and may have a negative impact on 

the Good Friday Agreement. These answers tended to attract many marks. 

Misconception 

 

Many candidates equated the Human Rights Act with the European Convention on Human 

Rights and this led to several other misconceptions about an army of ‘foreign’ European 

judges deciding cases under the HRA. A similar misconception was that the ECHR was 

simply a part of the European Union and this led to similar problems as in the scripts above.  
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Exemplar 1 

This extract shows a candidate explaining the more complex interplay between the Human Rights Act 

and the ECHR in a response which attracted full marks 
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Question 6 

More successful responses set out a clear explanation of the scope of freedom of expression. They 

included the right itself, an understanding of higher and lower value forms of expression and the 

significance of this in a practical situation. Many responses correctly identified the importance of cases 

such as Handyside v UK and Otto-Preminger Institut v Austria in this regard. 

The answer to this question required a clear understanding of the relevant factors under Article 10 (2) 

which allow for freedom of expression to be restricted. More successful answers set these out in some 

detail and applied them in a balanced way. 

More successful responses were able to look critically at the three different situations in the scenario and 

provide separate appraisals of each. Less successful responses tended to lump the three situations 

together and deal with them as one. 

Many candidates were reluctant to support Henry’s rights to freedom of expression in these cases and 

were much more likely to find against him. It is important to stress that candidates who tried to present 

the arguments on both sides of the case were the ones most likely to score highly, rather than those 

which jumped to conclusions. 
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One interesting illustration of this reluctance to find in favour of Henry was seen in relation to the 

revelation that some of the treatments for obesity in the question had a link to cancer. A clear factor in 

relation to Article 10 (2) is the concept of public health. A significant number of candidates presumed that 

this meant that Henry had no right to question health treatments, far fewer used this factor to suggest 

that Henry not only had the right to question this, but that the public had the right to receive his 

information. These scripts tended to rely – quite rightly – on Sunday Times v UK to support Henry’s right 

to publish. 

Some of the least successful responses used the same material from Question 7 to answer Question 6. 

They used the tort of defamation and the law on obscenity where it was clearly not relevant. This was 

again not following the clear instruction of the question but it also tended to produce some quite 

contorted logic. 

Centres should make it clear to candidates that recycling the same material from one question to another 

in this way is unlikely to be an effective strategy. 

 

Question 7 

Although this part of the paper, involving Question 6 and 7 was less popular than the other part, it did 

produce some excellent answers. 

Candidates who had learned the structure and content of obscenity and defamation were able to apply 

their knowledge to the two halves of the question and produce detailed and effective answers. 

In relation to the obscenity part of the question there was good basic knowledge of the meaning and 

requirements of obscenity as set out in the Obscene Publications Act 1959 and 1964. 

More successful responses set out the meaning of ‘publication’ and ‘obscene’ in good detail and 

supported this with the use of both long standing precedent and some of the more recent high profile 

cases such as Depp v Heard. These answers then applied this clearly and logically to the scenario and 

reached the conclusion that the broadcast would be obscene. 

Those responses without detailed knowledge tended to argue their case from common sense and arrive 

at a similar conclusion but with less marks. 

The second part of the question was similar in the sense that candidates who had spent some time 

learning the basics of the Defamation Act 2013 were able to put together a very creditable argument. 

The key to this second part of the question was whether the script dealt with the possible defences. The 

strongest responses understood the importance of this material in reaching a conclusion. 
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Exemplar 2 
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A good illustration of this approach can be seen in this response. 
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Question 8* 

The main essay on the human rights aspect of the paper produced a very broad range of answers but 

with many candidates simply recycling information about the articles of the convention without a specific 

focus. 

A significant minority of candidates mistook the HRA 1998 for the ECHR and tended to base their 

argument around the idea that this represented an ‘external or foreign’ source of law. 

Some responses went even further down this path, conflating the ECHR with the EU and then rehearsed 

arguments reminiscent of the Brexit debate which were completely uncreditworthy. 

Other responses tended to focus on the Article rights alone and to develop an argument about the 

relative benefits of these being brought into UK law. While there might be some merit in this approach it 

was much too generic to attract high marks as it was not the main focus of the essay. 

The weakest candidates simply recited everything they knew about the articles within the ECHR. 

More successful responses tended to discuss the aims and contents of the Human Rights Act itself. 

These answers brought in information about s2, s3 and s4 of the Human Rights Act and the effect that 

these sections had had on the relationship between judges and parliament. They gave case example to 

show how judges had used their new powers of interpretation in a sparing and careful way so as to 

minimise any friction. 

They also discussed the proposals to bring in a new British Bill of Rights and what the arguments were 

both in favour and against such a proposal. 

More successful responses recognised that abolishing the Human Rights Act could upset the 

constitutional arrangements in Northern Ireland, Scotland and Wales and may have a negative impact on 

the Good Friday Agreement. These answers tended to attract many marks. 

Misconception 

Many candidates equated the Human Rights Act with the European Convention on Human 

Rights and this led to several other misconceptions about an army of ‘foreign’ European 

judges deciding cases under the HRA. A similar misconception was that the ECHR was 

simply a part of the European Union and this led to similar problems as in the scripts above. 
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